Karch 28, 19%%

Honorable E. R. Lindley
Chief Clerxrk

House of Represextatives
Augtin, Texns
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Thig is in answer to mwmv.m,mu

: socompanisd By a.file timt igcluded severul other latters and

. gtt:: Mm::oa“‘lfc ave tlem thzt letters and in&mu
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Talls Gmtymmmhm nhool. hn\l lum
Gounty, waich land was grsuted to it by the Btats for sducational
purposes in 1852, Prior to Septasbar, 19535, Talls Oounty lsassé
part of this lané for oil purposes mut:l.ns the lessss the ¥ight
to take oil CLxom the land, Falls Jonaty retaining shat is commonly
known as & ons-eighth royulty, which was & one-gighth interest in
the oil prodused. After the lease was made the cousty sold ome~halfl
of its mrlg.hte m thareby only retained a ane-elxtesnth
interest oil pm ced, DNeginning with Baptembdsr, 1933, o4l
was satudl ly prodn cgmdmohuummekmonmnﬂnnm
80ld 1¢ foy the perxi Natnalu Septembey, 1933, and snding Novesbar,
1934, to The Texas Compeny, wm:uhﬂhmutho
"firss se1™. The Texas Conpany paid the "groas froduntion® tax
provided for in Article 700%s, of the Revixed Oivil Statutes of Texss,
oaallotth oil that it purchesed. The parts of Articls 7087s that
are mterial %o this discussion are as follows:

“Sestion 1 m. mm mmwtn-
vomkroliing, wanaging odl well -
andfor any person who pmn.fn any msnner
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any oil by teking it from ths earth or waters
in this itate, anl shall ianclude any person
owvning any royalty or other interest in any
0l or iis valus whether produced by him, or
by some other person on his behalf, either Ly
lease, contract or otherwise.

“{2)e *"First purchaser” shall mesan any
peyson purclmsing eruie oil from the producer.

*{15). The tax hereby levied shall be
paid by ths first purchaser purchasing the same
from the producer, wht shall deduoct the same

: tmn the mmt paid mdm.r, as aroroum.

. wgegtion 2. (})s Theve is hereby levied
an oooupation tax on oil produced within this

Btate of two end thres-quarters ceuts (2-8/4¢)
Eor baml. of mm—m (68) standard gnll.ma.z

v(zl.mmnmmmnb-u'
-ncb!.nty of the mdmu.'or ou"' * s :

“(S). The purohnur of oil shall. PRy tho
_ tax on all oil purchased smd dedwt tax so
paid from ypaynent due producer on other in-
terest holder, making sush paymsnts so deduct-
ed to the Comptioller of Public Accounts by
legal. tender or cnhhr'a cha ck payabls to the
State 'l‘romror '

"{6), The tax herein levied shall be bom
ratably by all interested es, inoluding
royalty interests, and oers and/or pure
chasers of 0ll are hersby authorized and xequire
od to withhold froz any payment due interosted
parties, the proportionste tax due."

One-gixtesnth of the purchase price was pald dy The Texas
to the royalty owneri end the other interest holders were :
saoh paid their part of the purchase price. As directed by the stat-
ute, The Texss Company deducted the amount of the tax, which it had
pud from the 8¢ price checks it aa - W0 the various inter~
est hold ers, amount deduocted, es mh%hna Ccounty's ane-
si.xtoonth, was §1,094.67, which amount had alrea beeit palid to the
Conptroller by The Texas Company as the tax on ‘Gounty 's one~
sixteenth of the oll. In November, 1934, after thh amount bad Seen
paid as taxes on Falls County's wt, uﬁ dsdusted from its cheok,
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‘The Texas Company ceased paying the tax on Falls County's one-
gixteenth of the oil and consequently ceased deductiag it from
its check,.

Fells County now contends that it was a mistake for the
State to charge the "gross production® tax agalast its one~alxteenth
interest in the oll during the pexiod rrq! Sepbtember, 1933, to Novem-
ber, 1934, and it hss presented its clainm’to the Legislntum now in
gession for $1,094.67, the amount of tax it was reguired to pay.

Ths rigit of the Legl slature t-o pay oleims is limited by
the terms of Artidle III. Bocuon “, cm‘tituu.on or t.hc suu of
Texas, whioch nyl: . .

-mmnam‘**-mzmmut*”
by sppropristion or otlsrwise, any emount of money
out or the Treamiry of the Stnto. to any individe
usl, on & claim, real or preteanded, when the stze
gm not have bna provided for by prc-onnting

e ™ -

In oomws.ns thie. pmﬂsion. Judge Crits, in tht em or
A.:l;?n Hational Bank vs. Sheppard (Om. Aﬁp.) 71 8.¥. (M) 242,
1

"'. uto:mt this to msean tm tlu I.o;h-
laturs camnot appropriste state mony to ‘any
individual' unlees, at the very tims tln appYo~
priation is made, there is already in force
some vei 14 law constitating the claim the ap-
prml:ﬂon iy made to pay a legnl ard wvalia

~obligation of the state, By legnl obligation
is meant swh en obligation as would fHhm the
basis of a juigment against the state in a
court of competent juriediction $n the cmt
1t shonld permit itself to be sued.* * . ¢

. ‘wIt {e our opinion that & common-law rim
is & right under a *pre-existing law' within the
meaning of the coanstitutional provision under
diecussion here,."

In the case of Fort Worth Cavalry Club vs. Sheppard, 126
Tex. 339, 83 8.,%. (24) 660, while dismnins this oomt!tuuonal wo-
vision, tha ocourt sald;

oIt is * * * gettled thet & vuteuon-"u
- poration is feny individual' within the unnus
_ of tho wmtimuam proviuon jaut mnﬁmd.



In view of this holdéini we think ve are correct in say-
ine thet & county woulé likewise be concldered as wun "indivicuel™,

e will now proceed to tetemuine whether this clzim of
Falls County is siprorted by "pre~exlsting law".

~— %e think that by virtue of jirticle VII, Seotion 8, and
Article XY, Sagotion 9, of the Constftution of Texas, that this pub=-
lic school 1md wes exeupt from &l Gtate taxes, Article VII, Seo-
tion 6, provides, in part, as follows:

. ™All lends heretofors, or hereafter granted
0 the seversl counties of this State for educa-
tional purposss,-age of right the property of
- sadd counties respectively, to vhioch thay were
granted, and title thereto is vested in sald
ocounties, * * *, Said lends, and ths proceods
theteof, vhen so0ld, shall o "hela by said coun-
ties alone as -ntrtmt rar the benefit of public
~sohools therein; * *

Aruch XI, Section 0, provides, in psrt. as followss

*The pnmr of sountiss, cities and bu:.
owted and held only for pubdlic purposesn,
and all othsr pr ogort.y davoted tml.uivu.y to the
use and benerit the public uh!lll bo mt tm
forosd sals ant rm taxation, *

That publio sdhool 1aud is exempt from taxation by virtus
of these tw. constitutional provisions is expresssd in the ocass of
Daugherty vs. Thompson, 71 Tex, :un, $ 5.5, 99, aa ronmx_

®In view of the provisions made by the Cone
stitation of this state Hr the estaliishment and
naintenance of public fyree schiools, no one would
oontend that lands held by counties for that pure
pose were not held solely for e public purpose,
Lands oo set apart, aml solemnly appropriated for
a purpose so ssasntially public ss is the mainte-
nonoe of public free schools, must be said to de
fproperty devoted exolusively to the use and bene-
of the public.' Buch property the Conutltution X~
enpts from taxation,”

In 1926 a2 constitutional smenimsnt known as Artiole VII,
Section sa, which made agriculture ad graxing sechool landg au‘bjoct
to ocounty anl cartain othex taxes was ado s Wt it 414 not ape
. ply to Btate taxes; and as thut&mimvoa in this case are .
State texes we think that th Tuls expressed in Dmgherw ve. Thomd-
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son, 71 Tex. 192, & S.w. 99, applies to this case.

Now that we have deterzmined theat the land in cuestion is
exexpt from State taxation, we arc confronted with the cuestion of
whet her or not that part of the oll retained by the ownar (a one-
sixteenth in this case) is subject to the gross production tax on
oil, That queation 1= answered by the case of Group No. 1 01} Core
poration ve, Sheppard (Ct. Civ. App.) 89 S.wn. (£8) 1021 (writ error
refused), decided in 1935, in vhich it weag held that in the case of
University lan¢ owned by the University of Texas, which was not sub-
jeot to State taxes, the Stats was not entitled to collect a gmoeas
production tax under Article 7037a on the University‘'s royalty in-
terest in the o1l produced from the land, Ve think that the same
rale wuld & to publio sehool land delonging to csounties, In
both cases, the cass of the University land and in this case of
public school land, the land iz not subject tv State tazes, eand it

- follows that the oil reteined by the omner iz not subd ject to the
State's gross produwotion tax,

The only conslusion thet - we can reach is that Falls County
was not liable for e ﬁou production tax on that part of ths oil or
the {interest in the oil retained it in the foram of a royalty in- .
terest; end, therefore, it was a mistals for the State to colleat
such a tax, which was ultimstely paid by Falls Oounty. -

It has bdoen suggested that if Falls Gounty is entitled to
recover these taxes that it is limited to the remedy presorided in
- paregraph {18), Seotionl, of Artiocle T7C8%a, which reads as follows:

"When it shall appear that a taxpayer to
whom the provisions of this Act shall apply
:r.ms ”p’-;ﬁg periocd a:thu- '.:;&.

- apy tax on 80~
count of a mistake of fact or law, it shall de
the 4duty of the State Comptiovller to aredit
the total amount of taxss dus by such taxpayer
for the current period with the total emount of
taxes so erronecusly paid.”

¥ie 40 not bellievs that this Article precluwdes Yalls Coupty
from rooovering fts money from the State in some other manner,
of our reascns for so believing Seing that Falls County dces not
have any odocasion to make any 8 of gross produoction taxes to
the Comptroller, all payments beinz mande by the “first purohaser”,
and, therefare, the county could never get the "oredit” provided
for in paragreph {(13). _

It is our opinion that Yalls County has a valid claim
against the State for £1,094.67, and that the Legislature has su~
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thority to provide for payment of it.

Yours very txuly

ATTOENY GEMERAL OF TEXAS

o (D2 P

/%:7

Cecil C. Rotsch
Asgistant




